
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



134 POLITICAL SCIENCE QUARTERLY [Vol. XXXIII 

corruption would be applied to both legislators and voters. Nor 
would the two social and political elements be likely, in the face of 
obviously pressing temptation, to refrain from following eagerly in 
the footsteps of " manifest destiny " laid down long since by the 
imperialistic nations of Europe in the " unoccupied " regions of the 
Far East. 

William R. Shepherd. 

Due Process of Law and the Equal Protection of the Laws. 
By Hannis Taylor. Chicago, Callaghan and Company, 1917. — 
xxxviii, 988 pp. 

The author's description of the method which he has followed in 
preparing this " treatise" is that, after outlining the evolution of the 
concept of due process, " he has then applied the analytical method 
to the mass of decided cases upon the Fifth and Fourteenth Amend- 
ments in such a way as to extract from them the working rules re- 
quired by the practising lawyer in dealing with the various divisions 
and subdivisions of the subject" (page xvii). His application of this 
analytical method calls to mind the opening paragraph of a review of 
another law book which seems to have been constructed in similar 
fashion. Writing in the Harvard Law Review (volume 30, page 
300), Professor Chafee of the Harvard Law School says : 

If law is a science, law books ought to be written like treatises in other 
sciences — economics, politics, education — and not like the magnum opus of 
the clergyman in The Way of all Flesh : ' ' After breakfast he retires to his 
study ; he cuts little bits out of the Bible and gums them with exquisite 
neatness by the side of other little bits. ' ' We have a similar atomic theory 
of law books, except that the atom instead of being a Scriptural verse is 
the head-note. Headnotes arranged vertically make a digest. Headnotes 
arranged horizontally make a textbook. Textbooks arranged alphabeti- 
cally make an encyclopedia. Every few years some investigator has to 
disintegrate one of these works into its constituent atoms, add some more 
headnotes from recent decisions, stir well, and give us the latest book on 
the subject. And so law libraries grow. 

This in the main describes Dr. Taylor's book, except that in a 
number of chapters the atoms have not been well stirred. In three 
of the four chapters of part i on" Due Process as a Limitation on 
Federal Power " the cases are presented chronologically, and the sec- 
tion headings consist of the title of the case and the subject which it 
involves. This arrangement results for example in such a sequence as 
the following : 



No. i] REVIEWS I3 5 

§ 38. Yesler v. Harbor Line Commissioners — Locating harbor lines. 
§ 39. Shoemaker v. U. S. — Right of eminent domain in the District of 
Columbia. § 40. Thorington v. Montgomery. — Fifth Amendment does 
not embrace questions of state procedure. §41. Monongahela Nav. Co. 
v. U. S. — Eminent domain and full equivalent under Fifth Amendment. 
§ 42. Fong Yue Ting v. U. S. — Right of the sovereign to deport foreigners 
already domiciled. § 43. Johnson v. Sayre. — Persons subject to military 
law. § 44. Brown v. Walker — Immunity for witnesses under act of 1893 
applies to state as well as federal courts. §45. Case of Wong Wing, 
sequel of the case of Fong Yue Ting. § 46. Talton v. Mayes — Fifth 
Amendment has no application to courts of Cherokee Nation. 

The analytical method applied in dealing with the cases thus arranged 
consists chiefly in paraphrasing or quoting the language of the Supreme 
Court. This work is well done. The point of each case is tersely and 
accurately presented, and the reader is seldom subjected to the annoy- 
ance and confusion of being compelled to think of more than one case 
at a time and to engage in the tedious task of comparing them. He 
passes from one vignette to another with a minimum of intellectual 
effort. 

Some may question whether this is the analytical method. But Dr. 
Taylor seems to have chosen his adjective with care and with fidelity 
to the dictionary. The Century give as its first two definitions of ana- 
lytical : " 1 . Opposed to synthetic, synthetical. ... 2 . In the Kan- 
tian logic, explicatory ; involving a mere analysis or explication of 
knowledge, and not any material addition to it." Such seem to be 
the limits which the author has set for himself. His modesty in thus 
characterizing his performance merits high commendation. His work 
must in fairness be judged by the standards which it sets for itself ; it 
would be improper to criticize it unfavorably because it fails to perform 
a service which was alien to its author's purpose. 

It is doubtless- in the sense of " laborious " that the author uses the 
word " difficult " when, in referring to his application of " the analyti- 
cal method to the mass of decided cases," he says : " That difficult 
task has been made easier by his effort heretofore made to define in a 
treatise the ' Jurisdiction and Procedure of the Supreme Court of the 
United States,' and by his long experience in the argument of cases at 
the bar" (page xvii). Only because of quantitative considerations 
can the task which the author has performed be regarded as a difficult 
one. Most, if not all, of the matter in each separate paragraph could 
have been written with ease by the average law student. And the 
threads of the different paragraphs are nowhere woven together. But 
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since the paragraphs are five hundred and seventy eight in number, the 
work must necessarily have involved many hours of labor. 

In parts ii and iii, which deal respectively with the due-process and 
equal-protection clauses of the Fourteenth Amendment, the arrange- 
ment of the cases is less severely chronological than in part i. Sepa- 
rate chapters are given to cases involving questions of taxation, 
eminent domain, the police power, freedom of contract, criminal and 
civil procedure, jurisdiction of courts etc. But within the several 
chapters, the order of treatment is haphazard ; it is an amalgam of the 
chronological and the thematic, with the odds somewhat in favor of the 
former. The student who reads the work consecutively will find it 
repetitious, owing to the piling- up of quotations of general statements 
of the same tenor from many different judicial opinions. But such 
readers are not apt to be numerous, and those who turn to the book 
now and then for reference will not suffer from this frequent recurrence 
of familiar themes. Some might criticize much that is contained in 
part iii on the equal-protection clause, on the ground that it exempli- 
fies this same tendency to say over again what has been said before. 
There are, however, advantages in giving separate treatment to ques- 
tions of discrimination ; and this necessarily involves discussing the 
same cases and quoting some of the same statements presented earlier 
in part ii, which deals with due process of law. Extenuation of the 
faults of arrangement may be accorded because of the excellent topical 
index, by the aid of which the reader, if he is persevering, may be 
guided to all the important decisions on the subject in which he is 
interested. 

The author's self-restraint in so seldom obtruding criticism or dis- 
cussion deprives a reviewer of one of his chief perquisites. The preface 
and introduction, it is true, review the English backgrounds of due 
process, and severely criticize the Supreme Court for dispensing with 
trial by jury in Murray's Lessee v. Hoboken Land and Improvement 
Co. and cases following it. Some of the same points are made again 
in sections ioo, 129 and 130. But these excursions into history and 
criticism add nothing material to what Dr. Taylor had previously given 
us in his Origin and Growth of the English Constitution and his Origin 
and Growth of the American Constitution. Devotees of these earlier 
works will miss in the present volume any contention that Pelatiah 
Webster was the architect of the United States Constitution (see 27 
Political Science Quarterly 688-693) or anv reference to the 
Teutonic origin of all that is best in our American institutions (see 5 
Political Science Quarterly 188-190). There is, however, no 
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direct recantation of either of these enthusiasms for which Dr. Taylor 
has been known among scholars. 

In view of the possibility that the work may pass to a second edition, 
one criticism may be made which the author may find of service. A 
somewhat fictitious simplicity is given to the law of the Constitution by 
Dr. Taylor's failure, except in rare instances, to present abstracts of 
dissenting opinions or even to indicate that there was dissent. The 
only important exceptions are in connection with Wilson v. New (sec. 
99a), Frank v. Magnum (sec. 316), Twining v. New Jersey and the 
Slaughter House Cases (sec. 304). To students of the evolution of 
our constitutional law and to inquirers into the process of judicial de- 
cision, the dissenting opinions are of great importance. They are of 
equal importance to advocates who have to deal with constitutional 
questions which contain some element of novelty. Dissenting judges 
often persist in their opinions, in disregard of the doctrine of stare 
decisis. Their dissent is not infrequently the basis of majority opinions 
in later cases which have some elements which one or more judges find 
sufficient to differentiate them from the earlier cases. And the per- 
sistence of dissent has an added significance because of the changes in 
the personnel of our high tribunal. It can sometimes be foretold with 
reasonable certainty that the new members of the court will reflect 
views which in some previous cases have been those of the minority 
rather than of the majority. 

With the exception of the point just noted, Dr. Taylor has done well 
the task which he set out to do. His book will be of special service 
to students and lawyers who have not at hand the digests and reports 
of the cases decided by the Supreme Court. It is better arranged and 
more condensed than are the reports ; and with the aid of its excellent 
index it will be found nearly as serviceable as are the digests. As a 
handy book of reference it should find a welcome on the shelves of 
every student of constitutional law. 

Thomas Reed Powell. 



